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FRAMEWORK FOR SHARIAH-COMPLIANT FINANCIAL : : : :
REMEDIES FOR LATE INTERIM PAYMENT (LiP) FOR Item - Tas_ks - Checklist D.alll o Shariah Co_mpllance
CONSTRUCTION WORKS 1 Unfulfilled interim Once Al-Bukhari, Sahih Al-Bukhari, Volume 3, Book
payment obligations Sometimes (state frequency 37, No. 487: Narrated by Abu Huraira: The
. ‘Al G . . : . Prophet said, “P tination (delay) in payin
Payment default is perennial in the construction industry. Under Malaysian law, an employer’s failure to Always (state frequency) Phet said, “Procrastination (delay) in paying
. . . . . ] ] (1) Breach of < Identification on types of _ _ debts by a wealthy person is injustice”.
make a timely interim payment towards its contractor as agreed in the construction works contracts, gives z contract/warranty contractual breach due {0 LiP 2| Conditions precedents | Certified by contract
. . . . . = " procedures on LiP o to interim payment administrator o .
the contractor the right to claim for interest on the delayed interim payment amount. Unfortunately, the S | — - i Certificate issued by contract Al-Quran (5:87) “O believers! Do not forbid the
= P . ) - - - - - - - - .y % (2) Evidence of breach « Reference to expressed and 28 gOOd thlngs that Allah has made lawful to you,
striking resemblance of »iba’ within this practice, is deemed not in compliance with the Shari’ah. In = vl contachul s Edmlnéstgat(_)rd fH_ and do not transaress the bounds of what i right
Y Bl T - - - . - - oarcr)?)in(;?n ?nolro ér’s financial xcee €rioa o Onourlng - -
addition, several other conventional principles and practices within the construction works’ contractual " Capabitity priov o L7 Certificate gn thle1 Tla;ter of thlose w}l:nch has made lawful) Integrate
.. ) ) e | [ g upupupupuupupupupu et : : or Allah does not love the transgressors”
provisions and the Malaysian law contradict the teachings of the Al-Quran and the As-Sunnah. Therefore, ! 3 R'ghtsttolf’?t't"ff ‘N\‘(’)i";az'.fable contractual
. . . . . . . uantu : amount ot Interim val agreement to
the Framework for Shariah Compliant Financial Remedies for Late Interim Payment for Construction - for Iats payment charges | (M waive off debtll AEVASHSAN () )
. . . . - - =S and/or legal provisions for J Item Tasks Checklist Dalil on Shariah Compliance g FINANCIAL REMEDIES
Works was d@VGlOpEd. This framework aims to harmonise the current practlces and prOVISIOnS of late 2 é v (P award 4 Terms & Agreements on interim | Expressed conditions (clause) Al-Quran (2:282): “O believers! When you afTaer:;me FOR LATE INTERIM Introduction of
interim payment charges for construction works with the Shari’ah. The framework consists of three main gz (@) Power to Award late ( payment Implied conditions (clause) ?&Ztéagirﬁ)ddesjt from Vsr';teinzmtxf e Limitar'zion Act CONSTRUCTION I -
- - g - - - - . Jl._lrisdiction for the award of 0
phases: identification, assessment and evaluation and recovery of debt. This framework has great potential P ] for testimony and is the best way to 1953 WORKS ge[_‘g'ty io
. ) _ _ T | et S Implied by law (statute/s) remove all doubt between you...” ellelElis Employers, Islamic Provisions for
and Capablllty to be ImplementEd In MalaySIa and QIOba”y It aISO SErves as part Of the Islamlsatlon Y= *I'I : . 5 Sufficiency of proof on late Evidence submitted by the main 40 Hadith Nawawi No. 33: Narrated by 04 Employer who contractors State Councils and construction
[T ebt collection an H H id- 113 .
agenda for the betterment of the ummah. S enforcement interim payment’s e oy Abbas, The prophet said: “The deliberately & stakeholders Organisations contracts
: . ﬁ;e;:overy EpE—— J vidence submitted by the Employer t;:trr(]je;; (:]fe;::l(;(())f C:Zn(;re]STm who alleges, the Introduction of 0 3 pays late U
. - - - - g e Enrtorcement oT juagemen y) . _
Keywords Sha“ah Compl Iant! ConStrUCtlon Works1 Late Inte“m Payment Ldebt 6 Considerations on client’s Musir (Solvent Employer) Al-Quran (2:280): “But if the debtor is in finang;llllt;/ac‘:)s:gr;i}‘rlﬁc @ @
_________________________________________________________________________________________________ financial conditions that leads to | (Tsolvent Employed)  hard time, grant him a delay until he can Emplover in Reduce disputes & Meet the Shariah Reciprocal terms
late interim payment/s . : - pay his debt ploy . tsf hart al-iaza’i
Muta’assir (Financially constraint construction better contractual requirementsior (shart al-jaza’i) on
Employer) relationship construction contracts late payment
I N T R O D CT I O N Item Tasks Criteria Assessment & Dalil on Shariah Compliance
l ' Evaluation — . .
7 Rates Direct losses Sahih Muslim, Chapter 2, Book 010, No. 3614: Narrated Item Tasks Criteria Asse;ls;(rjnent D%‘(‘);n ﬁzs;ah
Indirect losses by Abu Huraira: The Prophet forbade a transaction Evaluation P Z T I I
- Opportunity loss .determined by throw'ing stones, and the type which 13 Based on Actual losses only (ta’widh) Al-Quran (17:34): “..And O M M E R I A I A I O N & N OV E Y
‘ Contractual Remedies in Malaysian . I - ::IVgVeS S??:“f;sf;cegat:n;fy (ghalrar) o contractual Penalty only (gharamah) fulfil every covenant...” C C L
- Formula imple interest -Quran (3: : “O believers! Devour not usury (riba’), agreement
PAM znis Ct:::t;l.lf:tlon W;;:F;E;ntrac:; D 203A As deemed fit by judiciary — based on doubling and redoubling its rate many time...” Actual losses + penalty (ta’widh +
1w AT T
actual losses gharamah)
Clause 30.17 : Engineering Clause 42.9 : (Rev. 9 | Assessment Late payment charge as rights 14 Based on According to judicial decision Al-Quran  (4:58): “Truly,
- Simple interest |Works 2011 Simple interest | 1/2010) : (ta’widh) ‘ _ _ Discretionary (ta’zir) Allah commands you to hand ¢ SU pp I ementary Aim
of Maybank Clause 58.3 - of Maybank not late| paymenteharge as discretionary !:I.ar:;iul;'?gal maxim: ‘The fundamental in every contract empowerment E)railzlgtfu)ll)o%rwn:;stantg (At\“(:r: o . Tod | Shariah OVERMENTOF ALAYSA
- . ° . ) is justi ;
BLR+1% Simple interest | BLR+2% available (ta’zir) : command you) whenever you prOVISlon In Other 0 e\{e Op a aria e (IDB STANDARD
| of 6% \ v Ny Late payment charge as penalty have to judge between i c_ompl!ant framework for ) FORM OF CONTRACT
N (gharamah) people, to pass judgement construction works financial remedy for late s, FORBULDING WORKS
T Malaysian Legal Statutes Section Combined Late payment charges upon men with fairness...” interim payment in —— s s 0N
(ta’widh + gharamah) : o
E Contract Act 1950 (Act 136) s 74 (n) 10 |Limitation Can be taken as income (ta’widh) Al-Quran (2:188) “Do not eat property among yourselves C ContraCtS down the construction WOrkS. M)
Construction Industry Payment and Adjudication S 25 (o) Cannot be taken as income (gharamah) by false means (unjustly) nor give bribery to the judges -
R Act 2012 (Act 746) S 28 (2) Not exceeding the principal amount of so that you may knowingly eat up a part of the property .9 Su pp Iy Chal nS by Novelty & Uniqueness f‘
E Malaysian Arbitration (Amendment) (No 2) 2018 s33 late interim payment/s of others sinfully” .Ic-s‘ I I I h To d h i Shariah SR \ \
S (Act A1569) 11 |Calculation Per annum basis Al-Quran (2:190) “.... but do not commit aggression, for rep ICa.tI ng t e 0 at_e1 t e_re IS I:]O aria JfL{'MLLXfJ (I:U \/JPI JA}\JF
Milsonland Calculation on date of breach Allah does not love transgressors” . E Compl lant financial remedy o 1 @ -
ﬁﬁﬁﬁﬁﬁﬁﬁ T Civil Law Act 1956 (Act 67) s11 ‘ _ _ _ _ C_ES pI’OCGd u I’eS and framework that cater -f-.- \,J-A\- \jFJ-A\-H) FJ}\;#}MF‘;FM}HMH A
Resourcefgif;:frz Rules of Court (Amendment) 2018 12 |Duration Pre- award (from date of breach — date I§Iam|c legal maxnm:.’A m.'a\ttt?r recognised by custom is b ] specifically for construction f.J LJ‘ GRS NE ) L5315 ) I
Anor [2017] 8 MLJ 708 (read together with Practice Note Circular No 042 r12 Szl like a (contractual) stipulation O ChECkI |StS K : lati A
Newacres Sdn.Bhd. v. 165/2012 Dated 31 July 2012) Post award (date of award — full GL) WOrKS contracts in relation to y
; dn.Bhd payment) I late payment by the
Sri Alam Sdn.Bhd Limitation Act 1953 (Act 254) s6 (1) ° Alternatlve pay y el A\
[2000] 2 ML) 353 ideli f n Employer towards the o SRR
Item Tasks Procedure Recommendation Dalil on Shariah Compliance contractors ApBEiy SN B (U
15 [Claim for debt|Reference to legislation |According to the procedure stated |Al-Bukhari, Sahih Al-Bukhari, The Book of Representation (or E g UI e Ines Or t e ' ,;p“;‘;@l i
judgement or alternative disputes |in each dispute resolution methods |Authorisation), Chapter 3, No 1066: Narrated by Abu Huraira: A man came to o award Of a . _
(principal + |resolutions to receive the Prophet demanding his debts and behave rudely. The companions of the U This fra_mewor_k could b_e _ :
LiP) the award on debt prophet intended to harm him, but the Prophet said (to them): "Leave him, for t t harmonised with the existing CONT“‘“AC””O
judgement the creditor (owner of a right) has the right to speak” construction legal guidelines and statutes: .
16  [Full payment |Application for Notice on claim for direct payment |Al-Bukhari, Sahih Al-Bukhari, The Book of Loans, Payment of Loans, dlspute resolutlons g:;ﬁ':&tzg\]ﬁs_lggg(o)s75
of debt enforcement of award |from Employer’s corporation Freezing of Property and Bankruptcy, Chapter 2, No. 1102: Narrated by Abu B
DEVELOPMENT OF judgement  |on debt judgement from Ol e el o deee T Huraira: The Prophet said: "Whoever takes the money of the people with the re ard I N Iate RU|93_ of C_:OU” 2012 — O4212A g
CONTENT SHARIAH COMPLIANT SHARIAH COMPLIANT (principal + |the court A intention of repaying it, Allah will repay it on his behalf, and whoever takes it g g I-Arbitration Rules — Rules 6 Vi
PROBLEM LiP) gocd and Justifiable cause through in order to spoil it, then Allah will spoil him" (9)() L bl
ANALYS'S S]’RATEGY FRAMEWORK a higher jurisdiction than the ones ’ payments \ /
> o granting the award
ClDB STATEMENTS , 17  [Waive of debt [None. Maintain the None Imam Muslim, Sahih Muslim, The Book of Jihad, Chapter 17, No. 1084:
CONSTRUCTION ‘ I mumvummmm‘xtm-ou judgement amount of judgement Abdullah bin 'Amr bin Al-'As narrated: The Prophet said: "All the sins of a
Uw“g[;gm 'nte.res't e . e / \ _ -uusm&\: ot , (principal - |debt inclusive of late Shahid are forgiven except debt”
riba b , v ) LiP) payment charges
‘ ! [ vt | Reduced the amount of |Through mutual agreement and Al-Bukhari, Sahih Al-Bukhari, The Book of Sales (Bargain), Chapter 11, No
[T 00 | (e judgement debt of late [reduced to writing 994: Narrated by Jabir bin Abdullah: The prophet said: "May Allah's mercy be
CIDB s | = ' | e | o crcin o payment charges on him who is lenient in his buying, selling, and in demanding back his
CONSTRUCTION Uncertainties | AN | | : i
k e = gharar ] b/ [ OB . Eliminate judgement  [Through contractual provision, Al-Quran (57:18) “Surely those men who give Sadagah (alms) and those
. B debt on late payment  |mutual agreement and reduced to |women who give Sadagah and have advanced a good loan to Allah, for them
charges writing it will be multiplied, and for them there is a noble reward” _— T o :
~ = nvironment-Behaviour Proceedings Journa
CONSTRUCTION : Determine , x Reject : . : PERTUBUHAN JURUUKUR DIRAJA MALAYSIA .
' N 3 DISpUteS on Establish | wrece: . . ROYAL INSTITUTION OF SURVEYORS MALAYSIA
l'\“ RfPURI. 3 the ' Mala SIan cUnstruct“}n No. 64 & 66, 3 Floor, Ba Selangor, Malaysia
KE G award deta"s . the VRGLW-'“’U y T ebeitas S ome / Archives / Vol.5 No. 15 (2020): Dec. AIVCE-BS-2, 2020ShahAlam, 2nd Series, 02-03 Dec 2020 / Legal Matters
k conventio . 1. - Research Journal ) _ o
Sharlah ' '] picigipe e, | BEE Mo RISM-HO/OS/GS 1RC.PPO17 Assessment of Ta’widh and Gharamah in Islamic Financing
clnB nal pfiﬂdp'es Q Revitalise : . S H A R I A H ‘ O M P I I A N ‘ E S N gon:rac: and Its Applicability Potential for Construction Works
: - r.n ' ' _— N - f- . ontracts
CONSTRUCTION Determination Sl and = Building and e e e ety g s s s oo
LAW REPORT s 2 and X Lo ‘ Construction e | B 5 R e S i 0% hosted Coor Aicha tohamad Hamdan i
Of aCtU3| prac“ses pracuces z@: Improvise — ! s o aper i BPO17 A S : E_
charges oa X - Interest Reduced Eair (“‘Ad] Freedom of contract e s = . oo a———
4 4 h Integrate _ . . SJR 2020 h...,_h_‘%ﬁ..-._u..-f""‘“- uliyya ectu ronme tiona e
’ ? 1 Glbyah of Acneeciure and Emironmental Design ncernatonal i =
\Er/ (Riba’) free uncertainties to all parties (Huriyyah 014 . S
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